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Executive Summary

The Equal Access to Justice ABBAJA)aut hori zes the award of at
expenses to certain individuals, small businesses, and other entities who prevail against the federal
government in judicial proceedings and certadversary adjudicatonshen t he governr
position is not substantially justifiedSection 4201 of thdohn D. Dingell, Jr. Conservation,
Management, and Recreation A&ingell Act),! signed into law in Mech 2019,requires the
Office of the Chairman of th&dministrative Conference of the United Stai&€US)to establish
a publicly available databagettps://eaja.acus.gpand prepare an annual report that accounts, on
a fiscalyear basis, for all fee awds against the United States ungadA.

Over the past yeathe Office of the Chairmamstablisieda reporting system to facilitate
the datacollection processworkedwith manyrelevantfederalagencies t@olled awards data
anddeveloped aew publicly available, online, and searchable datalmes@CUS6 s wdad s i t e
makethe requirednformation about EAJA awardsasily accessible to the public. Thistial
annualreportcovess the first reporting periodsiscal Yearn(FY) 2019 October 1, 208, through
September 30, 2019

In FY 2019 federal agencies reportpdying more thar$s58 millioni n awar ds of at |
fees and other expenses undadJA.

E In total, 15 federalagencieseporteds, 334 separate awards totali$§8,779,452.84

E Of the8,334 total awards8,322were madén court casesand12 were maden
adversary adjudicatien

In total, 49 federalagencies reportgaaying noEAJA awards during-Y 2019.

Of the 8 agenciexontactedthe Office of the Chairmamachieved ®3% compliance
rate. Just4 agencieslid notreportby March30, 2020,in respons¢o the Office of the
Chairma® sequess.

* All totals current as oMarch 30, 2020.

1pub. L. No. 1169, § 4201, 133 Stat. 580 (2019) (codified at 5 U.S.C. § 504(eind 28 U.S.C. § 2412(d){%B)).




Table 1. Summary of Agencies Reporting EAJA Awards (bytotal amount reported)

# of Awards  Total Amount

Agency

Social Security Administration 8,223 $ 45,842,213.4¢
Department of Commerce 3 $ 6,068,000.0(
Department of the Interior 22 $ 3,567,279.4«
Department of Homeland Security* 46 $ 643,657.92
Department of Agriculture 12 $ 586,311.72
Department of Health and Human Services 7 $ 549,348.9¢
Department of Energy 1 $  400,000.0C
Environmental Protection Agency 2 $ 341,363.0C
General Services Administration 1 $ 275,000.0(
Federal Energy Regulatory Commission 2 $ 226,230.0(
Department of Transportation 6 $ 88,900.79
Department of Labor 1/ $  87,824.00
National Labor Relations Board 5 $ 70,000.00
Department of Justice 2 $ 24,147.00
Railroad Retirement Board 1 $ 9,176.56
Totals 8,334 $58,779,452.8¢

" Some award amounts redacted by the agéReylactecawardsare reflectecas$0 in these totals.

2 Thenew database of EAJA awardmay not reveal any information the discloswf which is prbibited by law or

a court orden5 U.S.C. 8 504f); 28 U.S.C. § 2412(djj. The Office of the Chairmaorought these provisions to the
attention of reporting agencissveral timesand deferred tther e p o r t i ndgcisigs @boavietherto redact
specific information




l. Background
A. Purposeand Legal Framework

EAJA, enacted in 1980, authorizes thear d o f attorneybds fees a
certain individuals, small businesses, and other entitiegvédwail against the federal government
in judicial proceedings and certaidversary adjudicatiofssh en t he goveisnoment 6s
substantifly justified. The stated purpose of EAJAmong other thingd, s t o Adi mi ni s

deterrent effectofskei ng revi ew of, or defending dogai nst,
the award of certain costs and fees against the United Stedy allEAJA awardsare paid
from the agencydés appropriation, not the Judg

EAJA awards arise from orgd three provisions: (128 U.S.C. 8412d), (2) 28 U.S.C.
§2412p), and (3)5 U.S.C. § 504

(1) 28 U.S.C. § 2412(d)Most EAJA awards fall under thprovision, which authorizes courts
to award attorneyods f e e sstaadardwhena pattyprevairs dgainst t h e f
the United States in a civil action and®the g¢
All but 12 ofthe 8,334 EAJA awardgported in the newatabase fall within this EAJA provision.

(2) 28 U.S.C8 2412(b) There are very fe§ 2412(b)awardsT hi s EAJA provi si on
any existing statutory and cotateated exceptions to the American fute appy to the federal
government as they ’Wheffick oftthe Crairmparr locad st thiregpofir t y . 0
these awards in FY 201%hichwere paidf r om t he Judgment Fund rat
appropriationThese awardslo not appear ithe Offc e o f t h edat@bhas®ecauseathed s

SEAJA uses the phrase fiadversary ad,j-hedringprocdedingsuddershi ch i
u. sS. C. A 554 (ot her t heaadifestishipguwdfixinga taie aritlse pdrpmse oftglargingp ur p o s

or renewing a licenseo) fiin which the position of the |
appeal of a decision made pur siuBnibefodr et hen Caogamcayx t b d
appeals[;]0 (3) administrative civil penalty proceedi ncg

under the Religious Freedom Restoration Act of 1993. 5 U.S.C. § 504(b)(42€Cajsd=qual Accesto Justice Act
FEDERAL ADMINISTRATIVE PROCEDURE SOURCEBOOK (Mar. 30, 2020), https://sourcebook.acus.gov/wiki/
Equal_Access_to_Justice_Act/view.

431U.S.C.81304 n 1956, Congress created the appdopmpentatFomad, si
aside an unl i mi ttephy jawgrentsnagaingt the United $tat@svinN S.CHU & BRIAN T. YEH,

CONG. RES. SERV., REPORTR42835,THE JUDGMENT FUND: HISTORY, ADMINISTRATION, AND COMMON USAGE 1
(2013),available athttps//fas.org/sgp/crs/misc/R4283lf. The Judgment Funils only accessible when the United

States has waived its sovereign immunity and certain statatorglitions are mei.|ld. fiMost importantly, the

Judgment Fund cannot be useglace of aspecific appropriation.ld.

528 U.S.C. 8§ 2412(d)see alsoJoANNA R. LAMPE, CONG. RES. SERV., IF11246,IN FOCUS ATTORNEYGS FEES AND
THE EQUAL ACCESS TO JusTICE ACT: LEGAL FRAMEWORK 1 (2019), available at
https://crsreports.congress.gov/product/pdf/IEAZ46

The American rule fAprovi datencbstsadgardeasohthe pcomeyf agase. hei t s 0

alternative regi me, known as the O6English rule,d provi
LAMPE, supranote5, at 1.
“1d.




statutory language included in the Dingell Act, whicltused specifically on awards under
§ 2412(d) (as well as the awangisder5 U.S.C. § 5045.

(3) 5 U.S.C. § 504Very few EAJA awards falunder this provision, which authorizes the
award of attorneyos f ee subjeatothedAdminisgadivie Procaddire u d i c
Act 6 s -headng mpravisions).Only three agencies reported any EAJA awardder this
provision duing FY 2019 (theDepartment of Homeland SecuritheDepartment of Agriculture
and theDepartment of Tansportatioly and these awards totaled just 12 of the 8881 EAJA
awards.

8 28 U.S.C. § 2412(d)(5Sfrepeatedly referencing amdsunderiit hi s subsection, o i8n ot her
2412(d)).

95 U.S.C. § 504see alsoid. §8 B4, 556 557 (formal hearing provisions of the Administrative Procedure Act);
LAMPE, supranote5, at 1.




B. HistoricalReportingand Model EAJA Rules

As originally enacted in980, EAJA assigned to the Office of the ChairndmiACUStwo
responsibilities: (1jo track information about the payment of EAJA awards by federal agencies
in certain adversary adjudicatigrasd (2)to work with agencies to establish uniform procedures
for submission and consideration of EAd@#ard applications such proceeding$

Through FY 1994 the Office of the Chairman preparéte requiredannual reports of
EAJA awards imdversary adjudicationsnderthis statutory requiremetht Congress terminated
the reporting requiremein 19952

In carrying out thesecondstatutory tiargeof establishing uniform agency procedures for
EAJA-award applicationsthe Office of the Chairman first issued in 1981 model rules to help
agencies establish uoiin procedures for the submission and consideration of EAJA
applications:® The Office d the Chairman revised the model rules in 1¥8#nd again ir2019%°

10 Small Business Export Expansiontfaf 1980, Pub. L. No. 9881, §8 208204, 94 Stat. 2325 (1980) (codified at

5 U.S.C. § 504 and 28 U.S.C. § 2412). EAJA originally tasked the Office of the Chairman with reporting only on
adversanyadjudications and required similar reports on awardsditigl proceedings, first from the Administrative

Office of the U.S. Courts and later the Department of Justice. Paul R. Verkuil, Admin. Conf. of the U.S., Office of the
Chairman, Report of the Clmaian on Agency and Court Awards in FY 2010 under the Efcedss to Justice Act 1

(Jan. 9, 2013), https://www.acus.gov/report/ecpaiesgusticeactawardsfy-2010reportchairman For more

information abouthe history of EAJA, consultthe Houdeu di ci ary Commi tdomparyisgHRO 15 Rep
3279, thefiOpen Book on Equal Access to Justice dethich proposed to reinstate the tracking and reporting
requirements of EAJA payments made by the Federal Governth8aRep. No. 114-351, at 24 (2015).

1 verkuil, supranote0, at1. Other published reports publicly available the ACUS websiténclude: Thomasina

V. Rogers, Admin. Conf. of the U.S., Office of the Chairman, Agency Activity Under the Equal Access to Justice Act,
October 1, 1998 Sefgember 30, 1994 (Oct. 31, 1995),dst//www.acus.gov/report/equatcesgusticeactawards
fy-1994reportchairman;Thomasina V. Rogers, Admin. Conf. of the U.S., Office of the Chairman, Agency Activity
Under the Equal Access to Justice Act, October 99217 September 30, 1993 (Feb. 22995b),
https://www.acus.gov/report/equatcesgusticeactawardsfy-1993reportchairman Robert S. Ross, Jr., Admin.
Conf. of the U.S., Office of the Chairman, Agency Activities Under the Equal Access to Justicetabierd, 1990

T September 30, 199Bept. 8, 1992), https://www.acus.gov/report/ecaalesgusticeactawardsfy-199%report
chairman Loren A. Smith, Admin. Conf. of the U.S., Office of the Chairman, Agency Activities Under the Equal
Access to JusticAct, October 1, 1982 September 301983 (Dec. 30, 1983), https://www.acus.gov/report/equal
accesgusticeactawardsfy-1983reportchairman

2 Federal Reports Elimination and Sunset Act of 1995, Pub. L. Ne6@088 1091, 3003,09 Stat707 (1995) see

alsoH.R. ReP. No. 114351, supranote 10,at 4 (describing the elimination)n 2013, theOffice of the Chairman
voluntarily prepared a report, at the request of several members of Congress, of FY 2010 EAJA awards in both judicial
and agencyadjudicative proceeding¥erkuil, supranotel10, at1.

1 Admin. Conf. of the U.S., Equal Access to Justice Act: Agency Im@feation, 46 Fed. Reg. 32,900 (June 25,
1981).

4 Admin. Conf. of the U.S., Model Rules for Implementation of the Equal Access to Justice Act: Issuance of Final
Revised Model Ries, 51 Fed. Reg. 16,659 (May 6, 1986).

15 Admin. Conf. of the U.S.Revised ModERules for Implementation of the Equal Access to Justice @ttFed.

Reg. 38934 (Aug. 8, 2019)Those rulesvere largely based amrecommendation of the Assembly (thattlie full

voting membership) of ACUSAdmin. Conf. of the U.S., Recommendation128}, Revised Model Rules for
Implementation of the Equal Access to Justice 8tt-ed. Reg. 38,933 (Aug. 8, 2018dr more information about

the relationship between the @# of the Chairman and the Assemblyisit the Conf er enceds websi
WWW.aCUSgoV.




Other agencies haveeported onselectedEAJA awards over the years, includitige
Administrative Ofice of the U.S. Court¥ the Department of Justi¢é,the Government
Accountability Office'® and the Congressional Research Ser¥fice.

16 See, e.g.ADMIN. OFFICE OF THE U.S. COURTS ANNUAL REPORT OF THEDIRECTOR ACTIVITIES OF THE
ADMINISTRATIVE OFFICE OF THEUNITED STATES COURTS92(1992)( fi R e p o estand &Xpenbes Under the Equal
Access t o AbwS.OFFICEOF TARJIS.EPURTS ANNUAL REPORT OF THEDIRECTOR ACTIVITIES OF THE
ADMINISTRATIVE OFFICE119(1991)( i Report of Fees and Expenses idewar ded
A c t ADMIN. OFFICE OF THEU.S.COURTS ANNUAL REPORT OF THEDIRECTOR OF THEADMINISTRATIVE OFFICE OF

THE UNITED STATESCOURTS34(1990)( i Report of Fees and Expenses Awarded
Act 0)

17 See, e.gU.S.DEPAr OF JUSTICE, EQUAL ACCESS D JUSTICEACT: 1994ANNUAL REPORT(1995)

18 See, e.g.U.S. Govar ACCOUNTABILITY OFFICE, GAO-12-417R,LIMITED DATA AVAILABILITY ON USDA AND
INTERIOR FEE CLAIMS AND PAYMENTS (2012),available athttps://www.gao.gov/assets/600/590084.pdlfS. Govar
ACCOUNTABILITY OFFICE, GAO/GGD-96-18, PRIVATE ATTORNEYS SELECTEDATTORNEYS)FEE AWARDS AGAINST
NINE FEDERAL AGENCIES IN1993AND 1994(1995),available athttps://www.gao.gov/assets/230/2213¢.

19 See, e.gLAMPE, supranote5; HENRY COHEN, CONG. RES. SERV., REPORT94-970,AWARDS OF ATTORNEYSOFEES
BY FEDERAL COURTS ANDFEDERAL AGENCIES(2008),available athttps://fas.org/sgp/crs/misc/®B¥0.pdf.




C. The Dingell Act

In March 2019 Congress passed and the President sitfreddingell Act, which requires
the Office of the Chairmario conduct twaelatedactivities to promoténcreasedransparencyor
EAJA awards® The Dingell Act requireshe Office of the Chairmato prepare an annual report
on EAJA awards against the governméantFY 2019by March 31, 2020, ang prepare a similar
report foreveryFY thereafterlt alsorequires e Office of the Chairmato establistand maintain
a publicly available, online, and searchable database containing detailed information about each
award by March 31, 2028

The database musncludeEAJA awards inboth adversaryadjudication® and the much
larger number of awards in fededurt case$® For everycourtcasethe Office of the Chairman
must report and publish the following information:

E the case name and its docket numbenling a hyperlinkif available);
the name of the agency involved

the name of the party to whom the awewas madge

a description of the claims in the case

the amount of the awardnd

me m- mr m- [T

a brief statement of tHegalbasis for the awarf

Agency headsmst Ati mel y o c¢ o mghé Qfficevaf thenChairreatp sup@ytthes f r o m
information®

Over the past yeathe Office of the Chairmagstablished a reportimotocolfor the data
collection process, worked witmanyfederal agedies to cdect awards data, and developed a
new publicly available, online, and searchable databaseACUS6 s website t o ma
information about EAJA awards easily accessible to the public by Marci2(®N. This
accompanyingReport covers the first reporting noed, FY 2019: October 1, 201&hrough
September 30, 2019.

20Puyb. L. No. 116, § 4201, 133 Stat. 580 (2019) (codified at 5 U.S.C. § 50d(eand 28 U.S.C. § 2412(d){%B)).

The relevant statutomgrovisions appear in Appendix. Ahese provisiongere drawrfrom the Open Book on Equal

Access to Justice Act, H.R. 752, 116th Cong. § 2 (20snsored bgeratorBarrassmf Wyoming), and theDpen

Book on Equal Access to Jice Act, S. 217, 116th Cong. § 2 (201@ponsored byRepresentativeCollins of

Georgia)

2 These provisions reinstated the tracking and report
comprehensive reporting am@cord keeping regarding the aat use of EAJA in courts and administrative
proceedings makes it difficult, if not impossible, for Congress to assess accurately the impact and effectiveness of

E A J A.ROREP. No. 114-351,supranote 10at2.

25.S.C. § 504(4)h).

2328 U.S.C. § 2411)(5)i (8).

245 U.S.C. § 504(f); 28 U.S.C. § 2412(d)(6).
255 U.S.C. § 504(h); 28 U.S.C. § 2412(d)(8).




. Data-Collection Process

This sectim describes the dat@ollection procesprecedinghisFY 2019 Reportincluding
the processof identifying relevantagenciesthe Office of the Gairmard ®utreachto those
agenciesand the reporting process.

A. Identifying RelevantAgendes

The Office of the Chairmafirst needed taletermine which agencies to contact as part of
the datacollection processAlong with reviewing the rkevant statutory provisions, the Office of
the Chairman consultethany sourcesn orderto (1) creée a comprehensive list of federal
agencies and (2) identify the subset of relevant federal agehatemight haveEAJA awardgo
repot.

First, the Office of the Chairman consulted several of the most authoritative and
comprehensive lists of federal agees. The Office of the Chairmarfirstconsul t ed ACU S
Sourcebook of United States Executive Agenthieseading authority on the sjgzt?® Appendix
A-1 of the Sourcebook of United States Executive Agenigessmore than 27@ederal agencies
andther subunits’’ The Office of the Chairman also reviewed for comparison purposdsstae
in the United States Government Mantfahnd the ongressionally preparetinited States
Government Policy and Supporting PositigiisP | u m .8 Byoc&néu)ting these various lists
of federalagenciesthe Office of the Chairman ensured a comprehensive list

26 JENNIFERL. SELIN & DAVID E.LEWIS, ADMIN. CONF. OF THE U.S., SOURCEBOOK OFUNITED STATES EXECUTIVE
AGENCIES (2d ed. 2018), available at https://www.acs.gov/publication/sourceboalknited statesexecutive
agenciessecondedition. The Sourcebookd e f i n e s a & fedelesxecutive iastrumentality directed by one
or more political appointees nominated by the g and confirmed by the Senate (igtrumentality itself rather
than its bureaus, offices, or divisionshi. at 14.The Sourceboolalso considers and accounts for the Administrative
Procedure Act 0s ddeat 11 n.38t(citimgrs US.C. §BH@)e ncy . O

271d. at 125.

28 NATG. ARCHIVES& REC. ADMIN., THE UNITED STATES GOVERNMENT MANUAL (2016).The Government Manual

i s thiecifamlf handbook of t hgeneRly dheludeslinfor®ationeabautntte degiglative,n d A
judicial, and executive branches, as well as qafistial agencies, international organizations with U.S. membership,

and various federal boards, comsiiss, and committe@sBobby Ochoa, Listing Agency Officia®8i 32 (Nov. 13,

2019) (report to the Admin. Conf. of the U.Shiktps://www.acus.gov/report/fatreportlisting-agencyofficials

(citing theGovernment Manugl

2% SEN. COMM. ON HOMELAND SEC. & GOVE&r AFFAIRS, 114TH CONG., UNITED STATES GOVERNMENT POLICY AND
SUPPORTING PosITIoNns 216 (THE Pwum  Book)  (Comm. Print  2016), available at
https://www.govinfogov/content/pkg/GP@LUMBOOK-2016/pdf/{GPGPLUMBOOK-2016.pdf. The Plum Book

p er i o dprocides imnformation about more thd&,000 Federal civil service leadership and support positions in
the legislative and executive branches of the Federal Governthahtmay be subject to noncompetitive
appointment 6 6 Gugphaoote B, at 21(citing the Plum Book.

10



Secondto decide which of the agenciesthe list might have EAJA awards to repahnie
Office of the Chairmanmeviewed past EAJA reporend other relevant sourcescluding past
EAJA reports bythe Office of the Chairmar® the Administrative Office of the U.S. Courfsthe
Department of Justig*? and the Government Accountabil®ffice.® The Office of the Chairman
also reviewed other relevaswurces of informatiaff

Using these varied sources, the Office of the Chairman created a targeted list of the 63
federal agenciethat mighthave relevat EAJA awards to report. This targeted list included all
agencies that had ever reported an EAJA award and all agencies déffemaent litigating
authority®® In the case of th&5agencies designated@secutivebranch departmentsy statute®®
the Office of the Chairman circulated all communications and requests directly to the central
headquarters for dissemination to ralevantbureaus, components, and subutfitfable?2 lists
the 63 federal agencies to whittte Office of the Chairmaconducted outreach and submitted
requests for informatioaboutEAJA awards

30 verkuil, supranote10, at 9;Rogerssupranotell; Rogerssupranote1l; Ross supranotell1; Smith, supranote
11.

31 ADMIN. OFFICE OF THEU.S.COURTS, 1992ANNUAL REPORT, supranote16; ADMIN. OFFICE OF THEU.S.COURTS
1991ANNUAL REPORT, supranotel16; ADMIN. OFFICE OF THEU.S.COURTS 1990ANNUAL REPORT, supranotel6.

32 DEPOT OF JUSTICE, 1994ANNUAL REPORT, supranotel7.
33 Govar ACCOUNTABILITY OFFICE, PRIVATE ATTORNEYS supranote B.

34They included(1) Admin. Conf. of the U.S. Office of the Chairman & Stanford Law School, Federal Administrative
Adjudication Databasehttp://acus.law.stanford.edylast visited Mar. 30, 2020 (housing a dat®ase jointly

established by the Office of the Chairman and Stanfaw School thaincludesthe most comprehensive list of
adjudicative programs ever assembjg@) an internathe Office of the Chairmarist of agencies that adopted or
implementedhe & f i ce of the Chairmanbés 1;28@)aMangomdLexdishenrBhf®Rul es (
court cases and other relevant materials citing EAJA

35 SELIN & LEWIS, supranote26, at105,106 n.40( descri bi ng t he ¢ eongresahasgdnteca mewor k
control of federal litigation to the Department diistice in order to promote coherence and consistency in the
enforcement of federal Igw, ] 0 somenadendies are authorized to litigate on their. o) .

%5 U.S.C. § 101(designating 15 Eecutivedepartmenty).

37 For example, the Department of Homelé®@& c ur i t yds headquarters collected a
components, such as théS. Citizenship and Immigration Serviceghis efficient and administrable procedure

allowed theOffice of the Chairman to report information for much more thest fhe 63 agencies. TB®urcebook of

United States Executive Agendiets 173 bureaus within the 15 executlw&nch departmentSELIN & LEWIS, supra

note 26, at5i 6, 36, 12530 (defining bureaa sa géneral term that refers to matifferent subunits within larger

departmends t hat vary in.size and significance)

11



Table 2. Final List of Agenciesincluded in Data Call

List of Agenciesincluded in Data Call

Department of Agriculture

Department of Commerce

Department of Defense

Department of Education

Department of Energy

Department of Health anlduman Services
Department of Homeland Security
Department of Housing aridrban Development
Department of Justice

Department of Labor

Department of State

Department of the Interior

Department of the Treasury

Departnent of Transportation

Department of Veterans Affairs

Board of Governors of the Federal Reserve Systen
Commodity Futures Trading Commission
Consumer Financial Protection Bureau
Consumer Product Safety Commission
Environmental Protection Agency

Equal Employment @portunity Commission
Exportimport Bank of the United States
Farm Credit Administration

Farm Credit System Insurance Corporation
Federal Agricultural Mortgage Corporation
Federal Communications Commission
Federal Deposit Insurance Corporation
Federal Electn Commission
FederaEnergy Regulatory Commission
Federal Housing Finance Agency

Federal Labor Relations Authority

Federal Maritime Commission

Federal Mine Safety and Health Revi€ommission
Federal Trade Commission

General Services Administration

Government National Mortgage Association
Inter-American Foundation

Legal Services Corporation

Merit Systems Protection Board

National Aeronautics and Space Administration
National Archives and Records Adnstration
National Consumer Cooperative Bank

National Credit UniorAdministration

National Labor Relations Board

National Transportation Safety Board

Nuclear Regulatory Commission

Occupational Safetgnd Health Review Commission
Office of Government Ethics

Office of Personnel Management

Overseas Private InvestmeaDorporation

Pension Benefit Guaranty Corporation

Postal Regulatory Commission

Puerto Rico Financial Oversight and Management Bo:
Railroad Retirement Board

Securities and Exchange Commission
Securities Investor Protection Corporation
Small Business Administration

Social Security Administration

Surface Transportation Board

United States African Development Foundation
United States Institute of Peace

United States International Trade Commission
United State®ostal Service
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B. Initial Agency Outreach andlgencyDesignees

After creating aclearly defined list of relevant agenciegshe Office of the Chairman
identified relevant government officials within each agency who were tiledy to havethe
relevantinformation about EAJA awardgr assistthe Office of the Chairmawmith the data
collectionprocessFor most agencies, this initial agency
(or acting general counsady arother senioteader On July 1, 2019the Office of the Chairman
circulateda letterto each agency contaetithacopytd hat aALE Goyemment Member
(if any).38 This initial communicationnformed each agency abatlie Dingell Actandthe new
statutoryrepoting requirementalertedeach agency théte Office of the Chairmawouldrequest
the required informatiofor FY 2019in thefall of 2019, and requested that each agency designate
an official to serve as a point of contact moving forward for the-ddtaction processThe Ofiice
of the Chairmartransmitted these initial letters both by mail and by exudilen possiblg. Over
the next few monthsnanyagencies responded to this initial communicabgriormal lettes or
emaik (or both)acknowl&lging the new reporting requirememtddesignaing a point of contact.
Some agencies, however, did not respond

The Office of the Chairmangreatly appreciates the diligent efforts thlese agency
designeeto coordinateéhecollecion and reportingrocess as well as the work of threanyother
agencyofficials throughout the governmewhohelped collecthisinformation and establiginore
efficient systems to track this information moving forward

38 By law, numerousf eder al agencies appoint ACUS Government Me m
activities and serve as onétbe 101voting members of the ACUS Asmbly. 5 U.S.C. § 593. ACUS Government
Membersdiligently assistd the Office of the Chairmawith circulating agency communications and requests and

ensuring the agency meets those requests, for wiinicBffice ofthe Chairmaris very appreciative

13



C. Formal Reportig Process

In November 2019the Office of the Chairmartirculated theformal requestfor
i nformati on abBAJAawads.Eoh agenges thatgd@revided a contacthe
Office of the Chairmamwirculated letters tthatcontacton November 1, 2IB. The Office of the
Chairmancirculated the letters to the agency designees and ACUSr@aent Membermainly
by email. The communication alsincluded a spreadsheet amtemorandum with detailed
instructions for completing the data call.

For those agencies that had not responded to prior communicaten§ffice of the
Chairmancirculaed a separate lettesn November 12, 2019n this letter,the Office of the
Chairmanrequestdthat the agencgupply the requested information about EAJA @aisaluring
FY 2019 anddesignate a point of contan Februaryll, 2020, the Office of the Chaman
circulated a final request for information

Nearly all of the agenciegsponded to one or more of these letters and rexjiesety-
three percent (93%) of agenciesmplied with therequest for dataFifteen agenciessupplied
detailed information about EAJA awards duriRY 2019 by completing the spreadsheet as
instructed Forty-four agencies notiéd the Office of the Chairenthat the agency had no awards
to report(five of theseentities responded thattheydidrmob nst i t ut e an fiagencydc
the EAJA statuteand therefore had no awards to refrtAs of March 30, 2020, only four
agenciesiad not repored*® Tables3 and 4identify how each agency complied with the reporting
requirement.

3 These five entities are tHeederal Agricultural Mortgage CorporatighelLegal Services CorporatiptheNational
Consumer Cooperative BartkePuerto Rico Financial Oversight and Management Baard theSecuritiednvestor
Protection CorporatiariThe Ofice of the Chairman will omit these agencies from future data collection requests.

40 These four agencies are the Department of Defense, the Department of Education, the Department of Veterans
Affairs (VA), and theGovernment National Mortgage Associati@xcept forthe VA, these agencies likely have no

or few awardstoreporE or t he Office of the Chairmandés 2013 report
payments totaling $15,491,218.6@erkuil, supra note 10, at 9 (noting that this dure may include ne&EAJA
payments). Assuming that the prior information is accurate, that the awardsmadaunderEAJA, and that there

have been no major intervening changes, this may bgnéisant source of unreported award$ie Office of tle

Chairman also confirmetthe availability of EAJA awardat the Department of Veterans Affatreoughadditional

research methodsncluding (1) targeted searches of the website hosting decisions fro he Boar d of Vet
Appeals U.S. Dept of Vet Affairs, The Board of Veteran§ Appeals Decision Search Results
https://www.index.va.gov/search/va/bva.jsmst visited Mar. 30, 2020); (2) targeted searches of the website hosting
opinionsfrom theUnited States Court of Appeals for Veterans ClaitdsS. Ct. of App. for Vet. Claims USCAVC

Opinion and Decision Sear&ite, http://search.uscourts.cavc.gdidst visited Mar30, 2020Q; and(3) targeted Lexis
searchesf the federakourt databas@he Cfice of the Chairman also locatéle existence afourt rules governing

the submission of EAJA applications by litigants, suctJ&s. CT. APP. VETERANSCLAIMS R. PrRAC. & P. 39, and
reviewedbudget submissions from the Department of Veterans Affaingse archives confirmed the FY 2010

r epor ttetnofaboutiifemillion for EAJA (and other compensation programs, including Reinstated Entitlement
Program for Survivors and Special Allowance for Dependents) lamdesithe same line item atbou $28 million

for FY 2019,U.S.DEPGr OF VET. AFFAIRS, FY 2021 BUDGET SUBMISSION, BENEFITS AND BURIAL PROGRAMSAND
DEPARTMENTAL ADMINISTRATION 49 (FY 2021, VoL. 3), available at
https://www.va.gov/budget/docs/summary/fy2021VAbudgetvoluthetiefitsBurialProgramsAndDeptmental Admi
nistration.pdf
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Table 3. List of Agencies Reporting EAJA Awards(as ofMar ch 30, 2020)

| List of Agencies Reporting EAJA Awards |
Department of Agriculture
Department of Commerce
Department oEnergy
Department of Health and Human Services
Department of Homeland Security
Department of Justice
Department of Labor
Department of the Interior
Department of Transportation
Environmental Protection Agency
Federal Energy RegulatoGommission
General Services Administration
National Labor Relations Board
Railroad Retirement Board
Social Security Administration
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Table 4. List of Agencies Reporting No EAJA Awards(as ofMarch 30, 2020)

List of Departments
Reporting No EAJA Awards

Departnent of Housing and Urban
Development

Department of State

Department of the Treasury: Alcohol and
Tobacco Taxand Trade Buredu
Department of the Treasury: Bureau of

Engraving and Printing

Department of the Treasury: Bureau of the Fisc
Service

Department of the Treasury: Departmental Offic
(Headquarters)

Depatment of the Treasury: Treasury Inspector
General for Tax Administratidn

Department of the Treasury: U.S. Mint

List of Independent Agencies and Government Corporations

No EAJA Awards

Board of Governors of the Federal Resen
System

Commodity Futures Trading Commission
Consumer Financial Protection Bureau
Consumer Product Safety Commission
Equal Employment Opportunity
Commission

Exportimport Bank ofthe United States

Farm Credit Admiistration

Farm Credit System Insurance Corporatic
Federal Communications Commission
Federal Deposit Insurance Corporation
Federal Election Commission

Federal Housing Finance Agency
Federal LaboRelations Authority
Federal Maritime Commission

Federal Mine Safety and Health Review
Commission

Federal Trade Commission
Inte-American Foundation

Merit Systems Protection Board

National Aeronautics and Space Administration

National Archives and Recordgiministration
National Credit Union Administtan
National Transportation Safety Board

Nuclear Regulatory Commission

Occupational Safety and Health Review
Commission

Office of Government Ethics

Office of Personnel Management
Overseas Privatevestment Corporation
Pension Benefit Guaranty Comation
Postal Regulatory Commission
Securities and Exchange Commission
Small Business Administration

Surface Transportation Board

United States African Development Foundation

United Statednstitute of Peace
United States International Trade Commission
United States Postal Service

* The Office of the Chairmaaccommodateche Department of the Treasuiysequest tocommunicate
with each componeiseparately so the table lists thoSeaeasurycomponentseparately As noted above,

these entitiealso had no awards to repoffederal Agricultural Mortgage Corporation, the Legal Services
Corporation, the National Consumer Cooperative Bank, the Puerto Rico Financial Oversight and
Management Board, and the Securities Investor Proteciarporation
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D. Consultation withthe Small Business Administration

TheDingell Actrequireghe Office of the Chairmato submit and publish the annual report
fafter consultation with the Chief Counsel f o
[(SBA)]. % After the Office of the Chairman consultedth the Acting Chief Counseland
submitedto hima draft of the annual report for review, theief Counsel for Advocacsubmitted
a letter confirming the diligent discharge of this requiremEné letter appears iAppendix B.

415 U.S.C. § 504()).
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E.

Summary of the Informatio@ollected and Published

The databasdisplaysthe elevendata fieldgdescribed belowabouteach repoed EAJA

award thathe Office of the Chairmamnequeste@nd receivedrom the agencies.

1.

Name This field displays the name of the case matter if

the EAJA award comes from a court case oradwersary| Name

adjudication This field typically includes the namesparties

and federal agencies and their leadeffie Office of the | REDACTED v Secretary
Chairmanenmuraged agencies to standardize case n

when feasible.

Number: This field displays the associated case number.
awards in court cases, this is typically the associated fed{ Number 16-72773
court docket number. Foadversary adjudicatian this may

appear as amternalagencydocket number

Award Date: This field displays the date of the order or other cour{ s, ard date
adjudicative document making the EAJA award, which should
within FY 2019.During the datacollection process, these datesre
standardize@nd appar in the online database formattedial! MDD-
YYYY. O

06-12-2019

Agency: Along with the next category this field

identifies the agency involved in the case. This fi§ agency = Agency subcomponent
identifies(1) one ofthe 15executivebranchdepartments|

(Department of Labor, for exa®) or (2) an A Q peparment i
Agencyo 0 @géencies nthat f acer ndbureaus, | of Lavor

components, subunits, or otherwise housed within ont-or
the 15 executivebranchdepartment¢Social Security Administratioripr example)

Agency Subcomponent: Along with the
previous category, this field identifie the | Agency Agency subcomponent
specificagency involved in the caseéhis field
includes the full name of the agency, as well

any commonly used abbreviation in parenthe{ ©"¢’ Social Security
t o facilitate t he d Agency Administration (SSA)

functions?? If a defartment or agency appears In

and

the database, the name of the department or agency will appear as an option in the filter

function.

42 For consistency, the Office of the Chairman relied on a list of common agency abbreviafigpendix A2 of
the Sourcebook of United States ExecuthgeenciesSELIN & LEWIS, supranote B, at 13340 (Appendix A2: List

of Agencies and SubundsBy Abbreviation).
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For examplethe Social Security Administration is not housed in a larger agency or
departmentso it is listed as afiOther Agencyo in the prior category andppears as

ASoci al Security Adngendy SubcompomnentnFor(@®»Bek) 0 i n
example, the FederaBureau of Investigation would appear as an Agency
Subcomponent within the Department of Justieer agenciesthat did not provide
specificagency components, this field will be b

6. Awardees:Thi s fi el d displays dAa[t]l of ea
award was made as such party is identified in the order or othér | Awardees
documen maki ng “ When passilale; agenociédentified a
single individual or entityfor each awardIf there were multiple
awardees in a single court case or order, agencies typically iden
each awardee as a separate award on a separate row ¢asiérej.

REDACTED

7. Award Amount: This field displays the totaollaramount of the EAJA
award.

BAward amount

§ 24,050
8. Claims Description: Thi s fi el d displ ays t'f Ades

cl ai ms @ourtcase orduhversary adjudicatiotf The responding
agency provideda concise desgotion for each award, anc
nearly allthe descriptions provideshoughinformation forthe | Claims description
Office of the Chairmato identify the statute under which th
plaintiff filed suit for purposes othe overview included in
Table8.% Giventhe nature ofhese descriptions some cases
the Office of the Chairmanrged agencies to be attentive
privileged, confidential, or otherwise protected information that shoullendisclosed
by law to the Office of the Chairmaror included in the publicly avaitde online
databasé®

Denial of benefits because

435 .S.C. § 504(f)(4); 28 U.S.C. § 2412(d)(6)(C).
45 .S.C. § 504(f)(3); 28 U.S.C. § 2412(d)(6)(D).

45 The Office of the Chairmaidentified the statutender which the plaintiffiled suitfor each EAJA award reported
by the responding agencies using this field and after reviewing relevant court dockets and filings if the responding
agency provided insufficient information.

46 TheDingell Act states that #apublicly available, online, and searchable dataliaseay not reveal any i
the disclosure of which is prohibited 2%2(d)(7a Morepver, a cour
theHouse Judiciary Committe6 s 2015 Re png H.R. 3272, the @ppnaBook on Equal Access to Justice

Act (proposng to reinstate the tracking and reporting requirements of EAJA payments made by the Federal
Governmern)t, stated thafiACUS must take appropriate measures to enghat individualspecifc healthcare
information, such as an individual 6s di BB.RerNe. 814and tr e
351, supranote 10,at 5.In coordination with the responding agencies, @ifice of the Chairmamasdone so by

issuing spedic and clear instructions, highlighting this precaution nrany communications, reviewing the

information responding agencies submitted and raising concerns with individual agammigspecific awards,

incorporathg website functionalityto redact informationtémporarily and permanenjlyand ensuring multiple

procedures for the public to identify any issues and coordinate a resolution with the respgedinyg
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9. Findings Basis:This field displays the basis for finding that th
agency dswagpnotssibstantally justifie®pecifically, | Finding basis
thest atute requires a brief descr |
for the finding that the positioof the agency concerned was n| setilement agreement
substat i al | y* Aswihtthie préevieus fiebcthe Office
of the Chairmamagain flagged the potential issues regardirg
privileged, confidential, or otherwise protected information shauld nobe disclosed
by lawin these summaries or included in theblicly availableonline database.

10. Type of Case (court case or adjudication)This field displays a binary selection each
agency made for each EAJA award: whether the awesl madan an adversary
adjudicationor in a court case.

11.Hyperlink: This field displays a hyperlink to the case, if one is available. Some
hyperlinks may direct to documents behind paywalls or other websites requiring a paid
subscription.The Office of the Chairmaancouraged agencies to provideéstinks
to freewebsite t hat are not behind a paywall, i f
website). Common sources of hyperli,nks frol
Public Access to Court Electronic Records (PACHBJeratcourt dockets orother
courtwebsitesand online databases such as LexisNexi&/estlaw.

475 U.S.C. § 504(f)(6); 28 U.S.C. § 2412(d)(6)(F).
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. EAJA Awards Data and Related Information for FY 2019

In
fees and

FY2019, feder al
other expenses und&dA.

agenci es

reported paying

E In total,15 federal agencies reported 8,334 separate awards totaling $58,779,452.84.

T

adversary adjudicatian

mr

Of the 8,334 total awards, 8,322re madén court casesand 12were madeén

In total, 49 federal agencies reported paying no EAJA awarritsgdey 2019.

Of the 63 agencies contacteide Office of the Chairmamachieved a 93% compliance
rate. Just 4 agencies did not report by M&@h2020, in response the Office of the

Chairmai® s

* All total

reqguests.
s current as of MarcBO, 2020.

Reproduced Table 1.Summary of Agencies Reporting EAJA Awards (bytotal amount

reported)

# of Awards Total Amount

Social Security Administration
Department of Commerce

Department of thelnterior

Department of Homeland Security*
Department of Agriculture

Department of Health and Human Services
Department of Energy

Environmental Protection Agency
General Services Administration
Federal Energy Regulatory Commission
Department of Transportation
Department of Labor

National Labor Relations Board
Department of Justice

Railroad Retirement Board

Totals

8,223

8,334

$ 45,842,213.4¢
6,068,000.0(
3,567,279.44
643,657.92
586,311.72
549,348.9¢
400,000.0(¢
341,363.0(

3. %
$
$
$
$
$
$
$  275,000.0(
$
$
$
$
$
$
$

22
46

[EEN
N

226,230.0(
88,900.79
87,824.00
70,000.00
24,147.00

9,176.56
58,779,452.8¢

P N OO NPEFE NP AN

* Some award amounts redacted by the agéRgdacted awardare refledcedas$0 in these totals.

“8The new database of EAJ a w ammayl ot reveal any information the disclosure of which is prohibited by law or
a court orden5 U.S.C. § 504]); 28 U.S.C. § 2412(dJ]. The Office of the Chairman brought these provisions to the

attention ofreporting agencies severaltimes ahd f er r e d

specific information.

t o

t h decisioesmloonvhethartg redacte ncy 6 s
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In the next sectionghe Office of the Chairmaassembledtherinformation about the
reported EAJA awards, including:

E alreakdown otourt casesindadversary adjudicatien
E asummary ofudgment Fundmountspaid undeB1 U.S.C. § 1304and

E an overview of &tutes under whicplaintiffs filed suit

A. Breakdown ofAwards inCourt Cases andldversaryAdjudicatiors

In FY 2019, federal agencies reported data showing thatoverwhelmingnajority of
EAJA awardswere maden court casesAs of March 30, 2020, 8,322 of 8,334 total awards
(99.86%)were madein court casesand just12 of 8,334 total awards(0.14%)in adversary
adjudicatios. Only three federahgencieseportedEAJA awards fromadversary adjudicati@n
the Departmet of Agriculture the Department of Homeland Secuyigndthe Department of
Transportation

Table 5. Breakdown of EAJA Awards by Type of Case

# in Court #in Adj.  Total Awards
Cases Reported

Social Security Administration 8,223 0 8,223
Department of Homeland Security 41 5 46
Department of the Interior 22 0 22
Department of Agriculture 8 4 12
Department of Health and Human Services 7 0 7
Department of Transportation 3 3 6
National Labor Relations Board 5 0 5
Department of Commerce 3 0 3
Environmental Protection Agency 2 0 2
Federal EnergyRegulatory Commission 2 0 2
Department of Justice 2 0 2
Department of Energy 1 0 1
General Services Administration 1 0 1
Department of Labor 1 0 1
Railroad Retirement Board 1 0 1

Totals 8,32 12 8,334
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B. Judgment Fund Amous Paid (31 U.S.C. § 1304)

TheDingell Actrequires the Office of the Chairmantoidentfyn each annual re
amounts paidund§g1 304 of titl e 31 f*Thisiaa Statutdrg neference i n t
to the Judgment Furdwhi ch Congr ess est abl igairstetk Utited p ay
States for which no app?¥bhpDingel AcireguiresihesSeadtalye r wi s
of the Treasury to publish informatiaout Judgment Fund payments on a new public welsite
which theBureau of the Fisc&ervicehas established

The Office of the Chairmaidentified three distinct EAJA payments from tRareau of
the Fiscal Servide dudgment~und database duringYy 2019.Table 6 lists thee three EAJA
awards>2 The Office of the Chairmareviewed the dataublished on th Bureau of the Fiscal
Servic®d Bewwebsitewhen compiling Table 8*

Table 6. List of EAJA Awards Appearing in Judgment Fund Database (by date)

Department of Veterans Affairs $ 3,000.00 Mar. 11, 2019
Department of State $2,690.00 Sept. 16, 201¢
Department of State $36,891.00 Sept. 16, 201¢

Total | $42,581.00

4928 U.S.C. § 2412(d)(5)(D)().
5031 U.S.C. § 1304.

"'Responsibility of Agenci es hedcquél Acgesshtad Jusiice AglyQh ©.L.E.ee Awar
229, 23334 (2007) (describing the purpose of the Judgment Fund and citing 31 U.S.C. §st8atho supranote
4 (describing the Judgment Fund).

52 pub. L. No. 1169, § 4201c), 133 Stat. 580 (20)4codifiedat 31 U.S.C. § 1304(d)).

53 Table 6summarizeshe detailed information from the Judgment Fund database. To supplement this sumenary,
Office of the Chairman hasissembled the raw data in a consolidated spreadsheet at the following link:
https//www.acus.gov/appendix/eajeportfy2019-appendixmateriatlist-judgmentfund-eajapaymentsy2019.

The JudgmenfEund information ipublicly available on the websitétentified below &n.~4.

54The Department of the Treasurynpw b | i s Wes kd yil BPia y methetBuréaa gf the Fiscal Services
website The new reportprovide periodicinformation about the Judgment FuriBlireau of the Fiscal ServicBi-
Weekly Payment Repaotttps://fiscal.treasury.gov/judgmefitnd/birweekly-paymentreport.html (last visitedar.

30, 2020).The Judgment Fund website also provides a searchable database of payment information covétihg each
starting in  2006. Bureau of the Fiscal Service Judgment Fund Payment Search
https://jfund.fisal.treasury.gov/jfradSearchWeb/JFPymtSkaxtion.do (last visited Mar30, 2020).0On the new
website the Bureau of the Fiscal Serviakso posts an Annuaransparency Report to Congress providing data about
all Judgment Fund payments eadfY. Bureau of the Fiscal Service Annual Report to Congss
https://ffiscal.treasury.gov/judgmefitnd/annualreportcongress.html (last visited Ma0, 2020).
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As noted in the background section above, EAJA awards arise fronthineeoprovisions:
(1) 28 U.S.C. § 2412(b), (2) 28 U.S.C. § 2412¢d)3) 5 U.S.C. § 504. The vast majority of EAJA
awardsare paiddirectly by the agency, but a feare paidfrom the Judgment Fund. Table 7
summarizes the different sources of payment.

Table 7. General Overview of Payment Sources

AgencyFunds/Appropriation Judgment Fund

EAJA: 8§ 2412(d)* \ EAJA: 8 2412(b) (unless bad faith) \
EAJA: 8§ 2412(b) BadFaith Awards \ Other FeeShifting Statutes \
EAJA: 5 U.S.C. § 504 ' Federal Tort Claims Act |

‘ CertainCompromise Settlements

" Most EAJA payments fall into this category ame paidby the responsible agency.

Awards made under § 2412(bje generally paidrom the Judgment Fund, with a few
exceptions (e.g., if the awaisl based ora finding that theagency acted in bad farfl.. Awards
made unde§ 2412(d) and 5 U.S.C. § 5@¢enotpaidfrom the Judgment Fund.

Our review identified three aavds paid under the Judgment Fund, all of which arose under
§ 2412(b) and appeared on Bareau of the Fiscal $aced website. Thee awardslo not appear
int he Of fi ce odatabdasechowevdmecausenahe statutory language included in
the Dngell Act, which focused specifically on awards under § 2412(d) (as well as the awards
under5 U.S.C. § 504°° The 8,334 EAJA awards the new databassstablished by th@ffice of
the Chairmarwere paidby the responsible agency, not frome Judgment Fund.

%528 U.S.C. § 2412(c)(2) (providing that, forawards urgl2r4 1 2 ( b) , i f the basis for the
United States acted in bad faithen the award shall be paid by any agency found to have acted in bad faith and shall
be in addition tany relief providedinthe ud g ment . 0) .

561d. § 2412(d)(5)Xrepeatedly referencing awardsderit hi s subsecti on, 0 8&2412(d)t her wor ¢
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Most of the legal and technical details about the operation of the Judgment Fund are beyond
the scope of this ReporMore informationcan be found in several opinions issued by the
Depart ment of Just i c &dlseJustitef Masuahls® grovides glavhnt C o u n ¢
information®® The Congressional Research Service has also publisiptulheeports and
resources on the subject of the Judgment Fund, as well as EAJA getferally.

5"See,egResponsibility of Agencies to Pay Alustice Agisepyabs Fee
note5;;Pay ment of Attorneyds Fees in Litigation Involving
Under the Admiistrative Procedure Act and the Citiz&uit Provisions of the Endangered Species 2£0p. O.L.C.

311 @000);Authority of USDA to Award Monetary Relief for Discriminati@8 Op. O.L.C.52 (1994); Payment of

Attorney Fee Awards Against the United Sfdtinder 28 U.S.C. § 2412(bj Op. O.L.C. B0 (1983); Funding of

Attorney Fee Awards Under the Equsdcess to Justice Add Op. O.L.C. 204 (1992Award of Attorney Fees in
Administrative Adjudications Under § 609 of the Federal Aviation &Qp. O.L.C 197 (1982)

58 DEPGr OF JUSTICE, JUSTICE MANUAL 88 410.000et seq( iJudgment s Ag arn tn@vhilablelate Gover
https://www.justice.gov/jm/jmi-10000judgmentsagainstgovernment (last visited MaB0, 2020).

59 L AMPE, supranote5; CHU & YEH, supranote4; COHEN, supranote B.
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C. Overview ofStatutes Under WhicRlaintiffs Filed Suit

TheDingell Actrequiresthe Office of the Chairmatwi dent i fy i n each
statue under whi ch t K'@ospdgendies tepoftatenétirel o dh es il ta.i @
| aws ui Claimsestription 0fi f TiakdeB mrovidesa broad overview of the major statutes
involved inthelitigation resulting in EAJA awards for eaokporting agencyin formulating this
information,the Office of the Chairmaexaminedhe agencyawards datandreviewedpublicly
availablecourt documents andther relevant coutiilings. The information presented belaw
merelyintendedto providea hgh-level overview It is important tokeep in mind that plaintiffs
can assert multiple causes of action withisirggle complaint andhat multiple cases cabe
consolidated*

Table 8. Overview of Statutes Under Which EAJA Plaintiffs Filed Suit (by Agengy)

Agency Statutes

Department of Agriculture APA; ESA; FCIA; FLPMA; NEPA; NFMA,;
WA

Department of Commerce APA; DJA

Department of Energy APA; BGEPA; ESA; NEPA; MBTA

Department of Health and Human Services APA; MA; MVA; PWHC

Department of Homeland Searity APA; INA; MVA; PWHC

Department of Justice PWHC

Department of Labor ERISA

Department of the Interior APA; BGEPA; ESA; FLPMA; FOIA; MBTA;
MLA; MSFCMA; NEPA; NFMA; WFRHBA

Department of Transportation APA; FOIA

Environmental Protection Agency APA; FIFRA

Federal Energy Regulatory Commission APA; FPA; GSA; NEPA; NGA

General Services Administration APA; CICA; FAR; TA

National Labor Relations Board NLRA

Railroad Retirement Board RRA

Social Security Administration APA; BRA; DJA; MVA; SSA

* Statutedisted alphabeticallyList of abbreviations on next page

6028 U.S.C. § 241(@1)(5)(D)(iii)-

51 One example of possible distortions when presenting the information generally in this table is that it can
overrepresent certain statutes. For example, nearly all of the more than 8,009 i@parted by th8ocial Security
Administration arose under ttocial Security Actln contrast, aly one EAJA plaintiff received an EAJA award

from theSocial SecurityAdministrationin a bankruptcy actiorligted asBRA in the table aboJye Thus, thgable can
appear to overrepresent certain statutes and diséorelfitive prominence of certain statutes for certain agencies.
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Abbrev.
APA
BGEPA
BRA
CICA
DJA
ERISA
ESA
FAR
FCIA
FIFRA
FLPMA
FOIA
FPA
GSA
INA
MA
MBTA
MLA

MSFCMA

MVA
NEPA
NFMA
NGA
NLRA
PWHC
RRA
SSA
TA
WA
WFRHBA

List of Abbreviations

Common Name of Act
Administrative Procedure Act
Bald and Golden Eagle Protection Act
Bankruptcy Reform Act (Chapter 13)
Competition in Contracting Act
Declaratory Judgment Act
Employee Retirement Income Security Act
Endamgered Species Act
Federal Acquisition Regulation
Federal Crop Insurance Act
Federal Insecticide, Fungicide, and Rodenticide ;
Federal Land Rmy andManagement Act
Freedom of Information Act
Federal Power Act
Government in the Sunshine Act
Immigration and Nationality Act
Medicare Act
Migratory Bird Treaty Act

Mineral Leasing Act

MagnusorStevens Fishery Conservation and
Management Act

Mandamus an¥enue Act
National Environmental Policy Act
National Forest Management Act
Natural Gas Act
National Labor Relations Act
Petition for Writ of Habeas Corpus
Railroad Retirement Act
Social Security Act
Tucker Act (Bid Protest)
Wilderness Act
Wild FreeRoaming Horses and Burros Act

U.S. CodeCitation
5U.S.C. 8§ 5het seq.
16 U.S.C. § 668t seq.
11 U.S.C. § 130&t seq.

41 U.S.C. § 253
28 U.S.C. § 220%t seq.
29 U.S.C. § 100#t seq.
16 U.S.C. § 153&t seq.
48 C.F.R.pt. 1

7 U.S.C. 8§ 150%t seq.

7 U.S.C. § 13@t seq.
43 U.S.C. 170%t seq.

5U.S.C. § 552

16 U.S.C. § 79%t seq.

5U.S.C. § 552b

8 U.S.C. § 110%t seq.
42 U.S.C. § 1398t seq.
16 U.S.C. § 708t seq.
30 U.S.C. § 18&t seq.

16 U.S.C. § 180&t seq.

28 U.S.C. § 1361
42 U.S.C. § 432¢&t seq.
16 U.S.C. § 1606t seq.
15U.S.C. § 71&t seq.
29 U.S.C. § 15&t seq.
28 U.S.C. § 224t seq.

45 U.S.C. § 231g
42 U.S.C. § 30%t seq.

28 U.S.C. § 1491(b)

16 U.S.C. § 113&t seq.
16 U.S.C. § 133t seq.
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V. New Database andWebsite

A. Simultaneous Releas® March 2020

The Office of the Chairman created two new websites related to the EgjabAting
requirements: ( Www.axusgoWEASA andc(2)a Praggve o BAJ A Dat ab
https:/kajaacusgov. The new Project Pagéwwwacusgov/EAJA hostannual reports and raw
datasets, summarieand statisticsa direct link to the new EAJA Databased other background
information The new EAJA Database latps:/eajaacusgov housesall FY 2019 EAJA awards
informationin an easily accessibldatabase

Simultaneous with th@ublicationof this FY 2019 Reportthe Office of the Chairman
publishedthe online searchable databaseE#XJA awardsThe Office of the Chairmaareateca
centralizedclearinghouse for information about EAdR the ACUS websitéy establishing a
specialProject Pageat www.acusgov/EAJA. As shown in the picturen the next pagehis new
ACUS websitehosts bakground information about EAJANd the reporting requirements
provides easy access to the annual reports, including summaries and stasticontact
information andprovidesa link to the new EAJA awards databashttps:/Eajaacusgov.

The new EAJA Databaseat https:/eajaacusgov includes all reported awardsom
agencies during theatacollection processas of March 31, 2020 Given the Office of the
Chairma® s r esponsi bi | i bnlinedatabasetmaOffica o thenGhairgawill h i s
promptly incorporate any new, supplementary, or amended awards information reported by
agencieafter the deadlinedirectly in the online dataka.The annual report becomes final on the
publicationdate, andhe Office of the Chairmawill not makeany postreleasechangesAs a
result, theonline databasand downloadable data sets #re best sourcgfor the most updated
information abouttachFYé s E A J Amoxingdorwerd

EAJA Project Page at EAJA Awards Database at
www.acusgovEAJA https://eaja.acusgov

1 Annualreports 1 Eleveninformation fields about each award

i Link to online database 9 Ability to search, sort, filter, and export

1 Background information 1 Detailed awardview

1 Summaries and statistics

9 Datadictionary

1 Downloadable data sets

1 Contactinformation
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B.

TheNew ACUSProject Pagat www.acusgoviEAJA

In order toseamlessly integrate timewEAJA content into the current ACUS websitiee

Office of the Chairman created a ndWwoject Page dedicated tothe new EAJA reporting
responsibilitis atwww.acusgovEAJA. This website providesonvenient access to:

E

mr Imr

mr m m: [Tr

background information abbuhe Office of the Chairmah shew EAJA reporting
responsibilities

summaries and statistics about the dataachFY;

a data dictionary, whictescrbesthe informationfields about each award thtte Office
of the Chairmarcollected and included in tlanline database;

each ofthe Office of the Chairmalms annual reports;
thedownloadableaw data sets an Excel spreadsheet;
contact information forelevantOffice of the Chairmastaff membersand

a direct link to the new EAJPRatabase dtttps:/eajaacusgov.

Go to the EAJA Awards Database

The new Project Page atwwacusgov/EAJAdescribing background information.
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C. The NewEAJA Databasat https:/kajaacusgov

To carry aut the Dingell Acdb s r e q ucarefudlyraadta facilitaté¢ he publ i c0s
to view, search, and sort the information in the WA databasethe Office of the Chairman
created aledicatedvebsite hostindg=Y 2019 EAJA awards informatioat https:/eajaacusgov.

This dedicated website contaimore functionalityand featureshat ensureiserscansearch the
databaseasily.

-o EQUAL ACCESS TO JUSTICE ACT REPORTING

EAJA Awards

I Download all 8334 resulls

Claims descri ption Finding basis.

The nenwEAJADatabase ahttps:/kajaacusgovlisting all EAJA awards in F2019.

Thenewwebsités landing pagéringsuserddirectly to thepublicly available, online, and
searchableeAJA DatabaseEachreported EAJA awards listedin a different row. From this
landingpage, whichdisplays 15 awards p@age,userscanview, search, sortfilter, ard export
theinformation in the databaséhedatabase includebe samaleventypesof information about
each repodd EAJA awardthat the Office of the Chairmarrequestedand receivedrom the
agencies?

The next section describes the onlthe t a bvarieus €eatures and functions available
to the public®

52 The landingpage view displays 8 fields, and users may view the details of all fields for an awarasiedatails
view, which displays detailed informatiorior each individual award. Desptions of the 11 fieldgare includedn
Section IIE.

63 Along with the visible features and functions described in the next section, the Office of the Chairman included
many behinethe-scenes features and functions to create an accessible, comgfidntesponsive database and
website. Some of the key accessibility features include: setting up access key attributes for main controls to enable
keyboard shortcuts; adding scope attribtitetable headers; assigning presentation roles to markups (iedad)g
descriptive labels to links; improving the layout elements to improve use with small screens; permitting expanded
scrolling functionality for small screens; and addingre functionalityto the administrative side of theebsite.
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Databasdreaturesand Functions

Navigation: The online databaseincludes navigation
buttans (fiPreviou® and fiNextd) at the bottomright of the < Previous = Next »
webpage There is als@ status message the botvm left of the
webpageshowing how many awardse displayecurrently €.9,
fiViewing 15 of 51 resulty. Viewing 15 of 51 results

Sorting: To make the online database easily accessible
navigable, the default page displdgs each awaré subset otight | Award amount
out of the total eleven fields: ageng¢yagency subcomponentase
name award dateaward amountawardeesclaims descriptionand
findings basisUsers may sort athe displayedfields by column by $ 5.050
clicking on the up/down arrows the right of the field s (&asisholvrg
in the figure)

Searching:In a box anchored above the databag@mation on the left side of the page,

the website includes an intuitive search bar thatficah
and display results across all fields and awards. Search
Filtering: Thereisalso@ Fi | t er s0 button | nNnEa—ha~x, ancho

database information on the higside of the pagé/Nhen selected, the filte
function provides the option to conduct more complex searches and filter a
information by agency, by award date, and by awarduat. For examplejsers
can use this function to search for awards fronpexiéic agency or department, or for awards
exceeding a certain dollar amount.

Filters
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Detailed Viewand Suppressed FieldsThe database displays eight of eleven information
fields. The remaining fieldsf{ N u m,bfe T y,qandfi Kperlinko) still reside in the dabaseand
userscan accesthe informationby using the case details viewthe export/download function
described in the next section

Usersmay select singleawardfor amore detailed and informative viewo
view the details of a singlaward users carselect a specific award by clicking on tf Show
i S h obuttonat the far right of the page. This wilpena newpageshowing more
detailed information about the selected awardiuding the remaininthreefields.

EQUAL ACCESS TO JUSTICE ACT REPORTING

EAJA Awards (#32775)

Name Backcountry Against Dumps v. Perry

Mumber  3:12-cv-03062-L-JLB

Date of Award  11-30-2018

Agency U.S. Department of Energy

Agency subcomponent  Null

Awardees  Backcountry Against Dumps, Donna Tisdale

Award amount  400,000.00
Type Court
Hyperiink  hitps:/fecf casd uscourts.govidoc1/037 113883925
Description of Claims ~ Plainfiffs challenged DOE's issuance of a Presidenfial permit to Energia Sierra
Juarez fo contruct and operate a transmission line in San Diego County, CA. that
‘would bring wind power from Mexice into the United States. Plainfiffs alleged that
DOFE's issuance of the permit was carried out in violafion of the National

Environmental Policy Act, the Endangered Species Act, the Migratory Bird Treaty
Act, and the Bald Eagle and Golden Eagle Protection Act

Finding basis  Mull

Back to listing

Case details view in the nd®AJA Databaseat https:/keajaacusgov.
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Export/Download Function: Usersmay download the entire database (or a sutesstd
on a searchbr filter) into a spreadshe#tat maybeviewed searcbd, and soﬁedoffllne Theymay
do so simplyby selecingt he button r e
al |l _ 1 e s weéntradlydanchomredabave the
database mformatlo(as shown in the figure)his will
export the database (or a subset basedsearzh or filter)
to a basicommaseparatedalues (csV) file.

Alternatively, the raw data sets are available to downkmédn Excel spreadshésm the
ACUS Project Page awvww.acus.gov/EAJA/reportsvhich includes all eleven fields for each
award.With these formats,aers can easilyiew, search, sort, and filter the database information
offline in other softwae (including Microsoft Excel)

Redaction: Reporting gencies supplied all information populating the online database
during the dataollection processThe Office of the Chiamandid not apply
any substantive redactionsreportedinformation.Rather,it askedreporting
agencies to be attentive to privileged, confidential, or otherwise protg
information that should npby law,be dilosedto the Office of the Chairman
or included in thelatabaseAs requred, reporting agencieappledredactions
for certain information Sometimeshese redactions appear in the databl Null
conspicuously (using i Bdacted or ANot in place wi tdee
information) In other instanceshe informationis simply omittedor appears
as a blank or nufield.

REDACTED

When it hadquestions or concerns about the data agencies subntiittee@ffice of the
Chairmanreached out directly to each agency feslution andapproval of anynecessary
technicalchanges and to address anlgerissuesThe Office of the Chairmagenerally deferred
to the agency 0s -relaedissleqarticutaty with fespattoy hd angency o6s |
conclusions (suchs thosaboutspecificredactions)The Office of the Chairmawill use a similar
resolution proces® address any future issues that may arise with informatithe database. In
the event ouchrequests or issues, thatabasevebsite &0 includes a redaction functigaside
from the ability to simp} redact or removéhe underlying databaggformationon a temporary or
permanent basi$f necessary).
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V. Moving Forward

This will be thefirst annualreport of manyas theDingell Act requiresthe Office of the
Chairmarto prepare reports fdf¥ 2 019 fAand every f%TheQifice offttear t he
Chairmanwill launch a similar datecollection process at the end B 2020 and work to
incorporate the new data and repotbithenewProject PagandEAJA DatabaseEach year, the
Office of the Chairman will integrate new data, host each new report, and preserve and archive
prior datasets.Over time, the Office of the Chairman plans to iterate and improve upon this initial
version of the website and dataha&e agencyracking and reporting processes imprower
time, so too will thegovernmentwvide accuracy andomprehensiveness this databaseThe
Office of the Chairmarwill work to maintain a highagencyresponse rateand track legal
developments to ensutke databaseaptuesthe universe ofrelevantagenciesach yearAfter
receiving communications frongancy points of contact addressing common questions and issues
(both technical and legal) related to the repgrpnocess, the Office of the Chairman also plans to
coordinate with agencies and promote best practices to improve the tracking and repmrégsg p
over time.

If any agencyseeks to correctedact, osupplement information in the online database,
the Office of the Chairmamwill incorporate those changes the websiteand public database
directly. Although the online database is subjeathtange in thisvay, the annual repoliecomes
final on the publication datendthe Office of the Chairmawill not similarly updatethe final
reporton an ongoing basis

If any person or other entiglertsthe Office of the Chairmafthroughthe new website or
otherwiselhat informationin the online database shoudd redactedhe Office of the Chairman
will work diligently with therelevantagency and the person or entity to resolve the isHue.
Office of the Chairmanvi | | generally defer to ,tpditeulalygency o
with respect tdhea g e n legaldosclusions

To contacthe Office of the Chairman about suggested improvements to the website, please
use the EAJA websiter the ACUS website, or contact the appropriate staff member using the
contact information provided at the end of tl@port and on thErojectPage.

645 U.S.C.8 504(e)(1); 28 U.S.C. § 2412(d)(5)(A).
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Appendix A. The Dingell Act, § 4201

133 STAT. 762 PUBLIC LAW 116-9—MAR. 12, 2019

Subtitle C—Open Book on Equal Access to
Justice

SEC. 4201. FEDERAL ACTION TRANSPARENCY.

(a) MODIFICATION OF EQUAL ACCESS TO JUSTICE PROVISIONS.—
(1) AGENCY PROCEEDINGS.—Section 504 of title 5, United
Statea Code, is amended—
& d(A) in subsection (c)(1), by striking  United States
ode”;
(B) by redesignating subsection (f) as subsection (i);

and
y (C) by striking subsection (e) and inserting the fol-
owing:

“(e)(1) Not later than March 31 of the first fiscal year beginning
after the date of enactment of the John D. Dingell, Jr. Conservation,
Manﬁfzment, and Recreation Act, and every fiscal year thereafter,
the airman of the Administrative Conference of the United
States, after consultation with the Chief Counsel for Advocacy of
the Small Business Administration, shall submit to Congress and
make publicly available online a report on the amount of fees
and other expenses awarded during the preceding fiscal year under
this section.

“(2) Each report under paragraph (1) shall describe the number,
nature, and amount of the awards, the claims involved in the
controversy, and any other relevant information that may aid Con-
gress in evaluating the scope and impact of such awards.

“(8)A) Each report under paragraph (1) shall account for all
payments of fees and other expenses awarded under this section
that are made pursuant to a settlement ement, regardless
of whether the settlement agreement is sealed or otherwise subject
to a nondisclosure provision.

“(B) The disclosure of fees and other expenses required under
subparagraph (A) shall not affect any other information that is
subject to a nondisclosure ﬁrovision in a settlement agreement.

“(f) As soon as practicable, and in any event not later than
the date on which the first report under subsection (e)(1) is required
to be submitted, the Chairman of the Administrative Conference
of the United States shall create and maintain online a searchable
database containing, with respect to each award of fees and other
expenses under this section made on or after the date of enactment
of the John D, Dingell, Jr. Conservation, Management, and Recre-
ation Act, the following information:

“(1) The case name and number of the adversary adjudica-
tion, if available, hyperlinked to the case, if available.

“(2) The name of the agency involved in the adversary
adjudication.

“(3) A description of the claims in the adversary adjudica-
tion.

“(4) The name of each party to whom the award was

made as such party is identified in the order or other court
document making the award.
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